STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
TIM A VEAVER
Petitioner,
VS. Case No. 05-2971

SW FT TRANSPORTATI ON,

Respondent .

N N N N N N N N N N

RECOMVENDED ORDER

Thi s cause canme on for formal hearing before Harry L.
Hooper, Adm nistrative Law Judge wth the Division of
Adm ni strative Hearing, on Cctober 20, 2005, in Ccala, Florida.

APPEARANCES

For Petitioner: TimA. Waver, pro se
15054 Northeast 150th Lane
Fort McCoy, Florida 32301

For Respondent: No Appearance

STATEMENT OF THE | SSUE

The issue is whether Respondent discrin nated agai nst
Petiti oner because he was di sabl ed.

PRELI M NARY STATEMENT

In a Petition filed with the Florida Comm ssion on Human
Rel ati ons (FCHR) on February 10, 2005, Petitioner TimA. Waver
(M. Waver) alleged that Respondent Swift Transportation

Corporation (Swift) refused to hire him because of an all eged



disability. The disability all eged was obesity, trenors, and
sl eep apnea. On July 5, 2005, FCHR issued its "Determ nation:
No Cause." Subsequently the case was forwarded to the Division
of Admi nistrative Hearings on August 18, 2005.

At the hearing, M. Waver testified on his own behalf.
Swi ft presented the testinony of Scott Johnson (M. Johnson),
its Ocala term nal manager, and offered one Exhibit into
evi dence, which was adm tted.

No Transcript was filed. Neither Petitioner nor Respondent
filed proposed recommended orders.

Ref erences to statutes are to Florida Statutes (2004)
unl ess ot herw se not ed.

FI NDI NGS OF FACT

1. M. Waver is a person who worked as a | ong haul truck
driver for six nonths at Lester Coggins Trucking, Inc. He quit
that j ob because Coggi ns uses a team approach and he wi shed to
be a solo driver. M. Waver is six feet tall and currently
wei ghs about 296 pounds.

2. Swift is a corporation engaged in trucking operations
t hroughout the United States and in portions of Canada. It
enpl oys approxi mately 15,000 truck drivers. The typical tractor
and trailer conbination operated by Sw ft wei ghs 80, 000 pounds.

3. M. Johnson oversees the operation of 415 trucks at

Swift's Ccala term nal .



4. Swift, like many notor carrier conpanies in early 2005,
was anxious to find additional qualified drivers. Accordingly,
applicants were sought by M. Johnson. The persons who
responded were given an orientation on January 17 and 18, 2005.
M. Waver was one of the applicants that attended the
orientation.

5. The U S. Departnent of Transportation has by regul ation
set medi cal standards for persons driving commercial vehicles.
In order to determ ne conpliance with those standards,
prospective drivers are required to submt to a physica
exam nation. On January 18, 2005, M. Waver was exam ned by
Kim A. Nordel o, a physician's assistant.

6. At the time of the exam nation M. Waver wei ghed 366
pounds and showed si gns of excessive nasal breathing. The
physi ci an's assi stant was of the opinion that he m ght be
afflicted with sl eep apnea and suggested he be eval uated to
rul e-out sl eep apnea.

7. Sleep apnea is often associated with norbid obesity.
M. Weaver was found to be norbidly obese on the coment sheet
contained in the Medical Exam nation Report for Comrercia
Driver Fitness Determ nation. Nevertheless, the physician's
assi stant provided a Medical Examner's Certificate authori zing

himto operate trucks for three nonths.



8. A person who has sl eep apnea nay sleep for a norma
nunber of hours but the quality of the sleep is denigrated by
respiratory problens, often as a result of obesity. Because the
quality of sleep is poor, a person with sleep apnea may f al
asl eep while driving.

9. Wen Swift's personnel reviewed the Medical Exam nation
Report, they decided that M. Waver should be evaluated for the
pur pose of ruling out sleep apnea, and that he should not be
all owed to drive even though he had a nedi cal clearance for
t hree nonths.

10. This decision was made because Swift feared that
M. Waver mght |apse into sleep while driving an 80, 000- pound
tractor and trailer rig at great speed on public roads.
Additionally, Swift determ ned that permtting himto drive for
them woul d conflict with federal regul ations addressing driver
gual i ficati ons.

11. M. Weaver was inforned that after evaluation for
sl eep apnea, if he was nmedically qualified, they would enpl oy
hi m

12. M. Waver did not have the noney required for the
medi cal eval uation. Accordingly, he did not obtain the
eval uati on and whether or not he is nedically qualified to drive

a big truck remains in doubt.



13. No evidence was offered by M. Waver that would
support his charge that he was not hired because he was obese.
No evi dence was offered by M. Waver that would tend to prove
that Swift found himto be disabled or regarded himas disabl ed.

14. Swift has strict and widely di ssem nated policies
prohibiting discrimnation in its work force. It is absolutely
clear, that as a matter of corporate policy, Swift has no
interest in the color, race, sex, or nedical condition of a
driver, so long as he or she can safely pilot their vehicles
upon the streets and hi ghways of Aneri ca.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. 88 120.57(1) and 760.11, Fla. Stat.

16. Sections 760.01-760.11 and 509. 092, conprise the
Florida GCivil Rights Act. § 760.01, Fla. Stat.

17. Swift is subject to Section 760.10, because it
enpl oys, "15 or nore enpl oyees for each working day in each of
20 or nore cal endar weeks in the current or preceding cal endar
year. . . ." 8 760.02(7). Fla. Stat.

18. Section 760.10, Florida Statutes, provides as foll ows:

(1) It is an unlawful enploynent practice
for an enpl oyer:

(a) To discharge or to fail to refuse to
hire any individual, or otherw se to



di scrim nate against any individual with
respect to conpensation, ternms, conditions,
or privileges of enpl oynent because of such
i ndividual's race, color, religion, sex,
national origin, age, handicap, or nmarita
st at us.

(b) To limt, segregate, or classify

enpl oyees or applicants for enploynent in
any way which woul d deprive or tend to
deprive any individual of enploynent
opportunities, or adversely affect any

i ndividual's status as an enpl oyee, because
of such individual's race, color, religion
sex, national origin, age, handicap, or
marital status.

19. D sabled, or handi capped, persons are protected by the
Florida Cvil Rights Act. It is an unlawful enploynent practice
for an enployer to refuse to hire or to refuse to provide an
accommodation to a di sabl ed person.

20. FCR and the Florida courts have determ ned that
federal discrimnation |aw should be used as gui dance when

construing provisions of Section 760.10. See Brand vs. Florida

Power Corp, 633 So. 2d 504, 509 (Fla. 1st DCA 1994); Florida

Departnment of Conmunity Affairs vs. Bryant, 586 So. 2d 1205

(Fla. 1st DCA 1991).

21. M. Waver had the opportunity to provide either
direct or circunstantial evidence of discrimnation. |[|f he had
offered direct evidence of discrimnation, and if the fact
finder had accepted that evidence, then M. Waver would have

proven discrimnation. Civil Rights Act of 1964, 8§ 701 et seq.,



42 U.S.C. A 8§ 2000e, et seq. M. Waver produced no conpetent
direct evidence of discrimnation. Accordingly, proof of
discrimnation, if discrimnation can be proved, nust be
acconpl i shed using circunstantial evidence.

22. The Suprene Court of the United States established, in

McDonnel | - Dougl as Corporation vs. Green, 411 U. S. 792 (1973),

and Texas Departnent of Community Affairs vs. Burdine, 450 U S

248 (1981), the analysis to be used i n cases alleging
discrimnation. This analysis was reiterated and refined in St.

Mary's Honor Center vs. Hicks, 509 U S. 502 (1993).

23. Pursuant to this analysis, M. Waver has the burden

of establishing a prima facie case of unlawful discrimnation by

a preponderance of the evidence. |If a prima facie case is

established, Swift nust articulate sone legitimte,

non-di scrim natory reason for the action taken agai nst

M. Waver. Once this non-discrimnatory reason is offered by
Swift, the burden then shifts back to M. Waver to denonstrate
that the offered reason is nerely a pretext for discrimnation.
As the Suprene Court stated in Hicks, before finding
discrimnation, "[t]he fact finder nust believe the plaintiff's
expl anation of intentional discrimnation.”™ 509 U S. at 519.

24. To prove a prinma facie case, Petitioner nust provide

evidence that: (1) he was handi capped; (2) that he was able to

performthe duties of a |long-haul truck driver satisfactorily,



with or without accommodation; and (3) that he suffered an
adverse enpl oynent deci sion because of his disability. Retton

v. Departnent of Corrections, 9 F.A L.R 2423, FCHR Order No.

86-045, (FCHR Decenber 18, 1986), citing MDonnell Douglas and

Wl fe v. Departnent of Agriculture and Consunmer Services, 8

F.AL.R 426 (FCHR Sept. 27, 1985).
25. The FCHR has found that obesity and resultant sleep

apnea may be a handi cap pursuant to Section 760.10. See Engl eka

V. Sun Coast Hospital, Inc., Case Nunber 92-6338 (DOAH June 11,

1994), Stewart v. Wackenhut Corporation, 10 F.A L.R 4624 (FCHR

1988), and Fenesy v. G T. E. Data Services, Inc., 3 FALR

1764A (FCHR 1981).
26. Under the Anericans with Disabilities Act (ADA), the
term"disability" neans, with respect to an individual:
(A) a physical or nental inpairnent that
substantially limts one or nore of the
maj or life activities of such individual;
(B) a record of such an inpairnent; or
(C) being regarded as having such an
i npai rment .
See 29 CF.R § 1630.2(i)
27. Mjor life activities include, "functions such as,
caring for oneself, perform ng manual tasks, wal king, seeing,

heari ng, speaking, breathing, |earning, and working." 29 CFR

§ 1630.2(i)



28. (Obesity may run the conti nuum from pl easantly pl unp,
to corpulent, to norbid obesity. Obesity is different from
being | egl ess or sightless, for exanple, because one can end the
condition of obesity by eating | ess. Physiologically, however,
eating |l ess seens to be inpossible for some people and nay
result in the inability to care for oneself, or the inability to
wal k, or the inability to work. Under those circunstances,
obesity is a disability.

29. M. Waver, to his credit, is a person with the
discipline to conbat his obesity though diet. |ndeed, from
January 18, 2005, until the date of the hearing, October 20,
2005, he had shed 70 pounds and appeared at the hearing to be
robust rather than norbidly obese.

30. In any event, M. Waver did not denponstrate at the
hearing that on January 18, 2005, he was unable to care for
hi msel f, wal k, perform nanual tasks, see, hear, or work. In
ot her words, he was not disabled by norbid obesity or by sleep
apnea in accordance with the guidance in Title 29 C.F.R Section
1630. 2(i ) .

31. Moreover, a person asserting disability nust
denonstrate that he or she is unable to work in a broad range of

jobs. In Sutton v. United Airlines, 527 U S. 471 ((1999) for

exanpl e, severely nyopic twin sisters, who were pilots, sought

enpl oynent wth a national air carrier who rejected them because



their vision, correctible to 20/20, did not nmeet United's
standard for uncorrected vision. It was noted that there were
many jobs for which they were qualified, including jobs piloting

aircraft. In Toyota Manufacturing v. WIllians, 534 U S. 184

(2002), a woman claimng to be disabled from perform ng her

aut onobi | e assenbly |ine job because of carpal tunnel syndrome
and rel ated inpairnents, sued her forner enployer, for failing
to provide her with a reasonabl e accommodati on. The court held
that the central inquiry nust be whether the claimant is unable
to performthe variety of tasks central to nost people’ s daily
lives.

32. As noted before, M. Waver is able to performthe
variety of tasks central to nost people’ s daily lives and can
performa variety of jobs and for that reason is not disabled.

33. It is unclear whether he currently has sl eep apnea, or
whet her he had sl eep apnea on January 18, 2005, because he has
not been evaluated. But because sl eep apnea can cause fatigue
during the waki ng hours, and because it is possible M. Waver
could go to sleep while propelling a huge truck down the
hi ghway, it is reasonable for Swift to refuse himthat
opportunity.

34. The second factor M. Waver nust prove, if heis to

make out a prima facie case, is that he was able to performthe

duties of a long-haul truck driver satisfactorily. A person who

10



m ght go to sleep while driving a tractor and trailer rig cannot
performthe duties of driver.
35. The third factor M. Waver nust prove, if he is to

make out a prinma facie case, is that he suffered an adverse

enpl oynent deci si on because of his disability. Since he wasn't
di sabl ed, he couldn't prove this factor, although being refused
enpl oynent is an adverse enpl oynent deci sion.

36. Assum ng arguendo that M. Weaver is disabled, Title
29 C.F.R Section 1630(b)(1)(c) and (e) provide affirmative
defenses to an allegation of discrimnation as foll ows:

8§ 1630. 15 Def enses.

Def enses to an all egation of discrimnation
under this part may include, but are not
limted to, the foll ow ng:

* % *

(b) Charges of discrimnatory application
of selection criteria--

(1) In general. It may be a defense to a
charge of discrimnation, as described in

§ 1630.10, that an alleged application of
qual i fication standards, tests, or selection
criteria that screens out or tends to screen
out or otherw se denies a job or benefit to
an individual with a disability has been
shown to be job-related and consistent with
busi ness necessity, and such perfornmance
cannot be acconplished wth reasonabl e
acconmmodation, as required in this part.

* * %

(c) Oher disparate inmpact charges. It may
be a defense to a charge of discrimnation

11



brought under this part that a uniformy
applied standard, criterion, or policy has a
di sparate inpact on an individual with a
disability or a class of individuals with
disabilities that the chall enged standard,
criterion or policy has been shown to be

j ob-rel ated and consistent w th business
necessity, and such perfornmance cannot be
acconplished with reasonabl e accommbdati on,
as required in this part.

* * %

(e) Conflict with other federal | aws.

It may be a defense to a charge of

di scrimnation under this part that a
chal | enged action is required or
necessitated by anot her Federal |aw or
regul ation, or that another Federal |aw or
regul ati on prohibits an action (including
t he provision of a particular reasonable
accommodati on) that would ot herw se be
required by this part.

37. Wth regard to Title 29 CF. R Section 1630(b)(1), the
standard used by Swift to screen out M. Waver, possibility of
sl eep apnea, is job related and perni ssi bl e.

38. Wth regard to Title 29 C F. R Section 1630(b)(1)(c),
because sl eep apnea causes sl eepi ness during waki ng hours, and
t hus can present a danger to M. Waver and others, the policy
is job-related and cannot be cured with reasonabl e
acconmodat i on.

39. Wth regard to Title 29 C F. R Section 1630(b)(1)(e),
to permt M. Waver to drive a commerci al vehicle when he has

or may have sl eep apnea would conflict with another federal

12



regulation. In this case permtting M. Waver to drive a Sw ft
truck would conflict with regul ations pronul gated by the Federal
Motor Carrier Safety Adm nistration. Those regulations, found
at Title 49 CF. R Section 391.42, state that a driver should
have, "no established nedical history or clinical diagnosis of a
respiratory dysfunction likely to interfere with his ability to

control and drive a commercial notor vehicle safely.

40. Insofar as the record currently stands, sleep apnea, a
respiratory dysfunction has not been ruled out and until it is,
the requirenments of notor carrier safety trunp the ADA. It is

not in the best interest of Swft, M. Waver, or the driving
public to have a sleeping driver at the wheel of a |large truck

41. M. Weaver intimated that perhaps it was the duty of
Swift to provide an evaluation to rule out sleep apnea since he
did not have the funds for it. However, M. Waver provided no
law that required Swift to provide an evaluation to a job
appl i cant and none has been found.

42. Assuming arguendo that M. Waver proved a prina facie

case, Swi ft provided nondiscrimnatory reasons for its actions.
M. Waver did not prove that these reasons were pretextual.

43. M. Weaver was given the keys to enpl oynent when Swift
told himto get an evaluation for sleep apnea. He did not avai
hi msel f of this opportunity and therefore Swift is absol ved of

all responsibility wwth regard to his enpl oynent.
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RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it

RECOMMENDED that M. Waver's Petition be dism ssed.
DONE AND ENTERED this 5th day of Decenber, 2005, in

Tal | ahassee, Leon County, Florida.

2oy Ll

HARRY L. HOOPER

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
D vision of Adm nistrative Hearings
this 5th day of Decenber, 2005.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk
Conmi ssi on on Human Rel ati ons
2009 Apal achee Parkway, Suite 100
Tal | ahassee, Florida 32301

TimA. Weaver
15054 Nort heast 150t h Lane
Fort McCoy, Florida 32154

St ephen J. Beaver, Esquire
Swi ft Transportation

Post O fice Box 29243
Phoeni x, Arizona 85038
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Ceci| Howard, General Counsel
Conmmi ssi on on Human Rel ati ons
2009 Apal achee Parkway, Suite 100
Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.
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